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INTRODUCTION

In:thé spring of 1977, a delegation of traditional Hopi leaders
came to Washington, D.C. and asked for our assistance in their fight
against a claim which.was coming to a conclusion in the Indian Claims
-Commission. Speaking on behalf of the Hopi Kikmongwis (the trad1t10na1
Hopi spiritual leaders of the various Hopi villages) they asked for legal
help in stopping the claim proceedings. They had heard about similar
legal work we had undertaken on behalf of the Six Nations Iroquois Con-
federacy, Lakota (Sioux) and the traditionél Seminoles, who likewise were
attempting to stop payment of claim judgments in brder to preserve the
underlyiﬁg Indian laﬁd-rights

At irst blush it may seem strange that these Indian peoples wish
to prevent the United States from giving them money in apﬁarent redress for
past wrongful taking of their lands. The logic of their resisfance becomes
apparent only when it is understood that under United States law the pay-
ment of these claims is in effect a sale of the right to the retumrn of
the lands. In legal parlance, the payment threatens to "extinguish'' Indian
title to these lands. A particularly insidious and racially discriminatory
doctrine of United:States law gives the government the authority to
extiﬁguish Indian title to lands without due process and without any
compensation whatsoever. The Supreme Court of the United States has
recently upheld this extinguishment doctrine in the case of Tee-Hit-Ton

Indians v. United States.

After consulting with the Hopi representatives in 1977, we agreed

to seek funding for research on behalf of the Hopi Kikmongwis concerning
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the claim which is known as the '"Docket 196 claim.” We also agreed to
investigate the work of the attorney who has prosecuted the Docket_196
claim in the name of the Hopi Tribe. Support from foundations and
churches has permitted the Center to carry out this work.

Steven M. Tullberg, a Center attorney, has been primarily
responsible for the coordination of the research and writing of the
report. Brinton Dillingham, a Center investigator, wés a principal
researcher. They and other members of the Center's staff have spent many
hours preparing this report. They have examined hundreds of files from
the National Archives, the Buresu of Indian Affairs, and court repositories.
They have studied a broad variety of primary and secondary source materials
and interviewed a number of people familiar with thé Hopl situation.

Some materials were obtained through the Freedom of Information Act, and
others were Supplied by friendly sources. Through all of these efforts,
much new information was brought to light. Needless to say, many fruitless
avenues were explored. More remains to be investigated, and our research
‘is continuing even as this report is released.

Our report to the Hopi Kikmongwis is wnique in that it reliles largely
on materials obtained from U.S. government files. Throughout the report
there are references to exhibits which are the source documents for quo-
tations and factual statements. The exhibits are in effect documentary
footnotes. These exhibits have been compiled into a bulky appendix which
will be helpful to those who want to examine in depth the matters discussed

in the report.
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The report is a chronicle of abuse which the traditional Hopi
leaders have suffered at the hands of United States governmental officials
“and others. If graphically demoﬁstrates the consistent and dogged _ 
opposition to the:Docket 196 claim.which the Kikmongwis and other
traditional pri leaders have mounted over the past thirty years, and it
explains the danger of extinguishment which payment of the $5 millioﬁ
claim award presents to the Hopi people. In sum, our report concludes
that thé Docket 196 case was. initiated, pursued, and settled-without_any
1égitimate authority of the Hopi peoﬁle.

In addition to the need to stop payment of the Docket 196 claim
award, the report spotlights a number of other fUHdamentally important
issues. One of these issues is the continuation of the rulé of the Hopi
Tribal Counéil,'an organizatibn representing the so-called "progressive"
faction of the Hopis which was first created fhrough—a fraudulent election
conducted by ‘the Bureau of Indian Affairs. Faced wifh a traditional Hopi
leadership which was unwilling to do the bidding of the U.S. govermment,
the BIA deliberately subverted and undermined the authority of the Kikmongwis
and other traditional leaders by establishing the Council and giving
exclusive recognition to.this alien governmental structure. The Teport
makes clear that the United States government's desire to exploit Hopi
mineral resources is the pfimary motive for the creation and maintenance
of the Hopi Tribal Councii, an organization which has, as requested, signed
the ieases authorizing the massive strip-mining of Black Mesa coal, an
unthinkable outrage to traditional Hopi leaders. The same Council has

agreed to the §$5 million settlement of the Docket 196 claim case.



A second 1ssue highlighted iﬁ this report concerns the continuation
of the strip-mining by Péabody Coal Coﬁpany'which has already created
mich destruction to Blaék MESa, an area sacfed to traditiOnal Hopis and
to many Navajos. The Hopl Tribél Céﬁncil, its attorney and the BIA have
agreed to sell these valuable coal reserves at a fraction of their true
value to a far-off electrical geﬁerating station which supplies poweT
to Los Angeles, Las Vegas and other parts of the southwest. Billions of
gallons of precious Hopi water are simuitaneously being 'mined" from
aquifers.deep below the surface of.Hopi country in order to flush the
pulverized coal to Nevada in slurry pipelines. Only the mineral cdmpanies,
the lawyers, the U.s. government, and a small Hopi elite dominated by the
"progressive' faction have made any gain from this destruction and waste.
A third issue demanding speciél attention involves the work of
John S. Boydeﬁ, the_attorney who has handled the Docket 196 case from
its inception and who has also been the BIA-approved general counsel for
the Hopi Tribal Council. He worked with the BIA to create and sustain
the Hopi Tribal Council over the past twenfy-five years. This report
documents. that Mr. Bovden was in fact working for the vefy ﬁineral companies
strip-mining Black Mesa during the same period that they were doing
business with his Hopi clients. The report documents an apparent conflict
of interest so gfoss as to cry out for immediate investigation and action
by all appropriate governmental and law enforcement agencies. If this
apparent conflict of interest is conclusively established, there is even
more reason,wﬁy the traditional Hopis demand to stop the strip-mining

must be heeded.



These issues are among the most important of the many issues
discussed at length in the report. They are part of the pattern of

BIA colonialist policies and practices which a federal judge In a similar

case has labeled “bureaucratic imperialism.” Hopi complaints to Washington

about such BIA mistreatment have repeatedly fallen.on deaf ears.

It is the hope of those who worked on this report that the detail
and documentation which are synthesized and provided to the Kikmongwis
for the first time in this report might help stimulate a fresh look at
the problems facing the Hopi people. Thé.Center will continue providing
legal assistance to the Hopi Kikmongwis in an effort to help rectify
the past and ongoing abuses. It 1s our-hopé that the Hopi people may
in the near future find themselves in a new era in which the Hopl Nation
regains its full measure of sévereignty'within the international community,
including its right to self-determination, the right to control its own
territory and resources, and the full protection of the human rights to

vhich the Hopi people are entitled.

Robert T. Coulter
Executive Director
Indian Law Resource Center







1. BRIEF HISTORICAL BACKGROUND

Although Docket 196 of the Indian Claims Conmission was not offi-
cially begun until the filing of the petition in 1951, an understanding
of the significance of this matter to Hopi people today reguires some
knowledge of earlier Hopi history. |

The hold of the Hopi Kikmongwis (the traditional Hopi religious
ieadersj and the Hopi people on their land and way of life reaches far
back into time. Perhaps no other inhabitants of this continent have
sunkdeeper roots into their homeland. Thére is firm arthaeological
evidence that the Hopis have been comtinuous inhabitants of their land
for well over a thousand years, and that the Hopi villages of Oraibi and
Shungopavi may be the oldest continuously inhabited villages in North
America. Hopi rights to their homeland clearly antedéte the rights of all
Others who lay claim to it.

The first serious threat by outsiders seeking to dominate and
subjugate the Hopis was presented in the early sixteenth century by the
Spanish. The arrival of Coronado in 1540 signaled the beginning of 140

vears of Spanish colonial rule. The Spanish Franciscan missions which



were established in Hopi country in the early seventeenth century
operated under the same brutal and repressivé-policieé as those which
characterized the Spanish Inguisition against the Moslems and Jews of
Spain. The Spanish authorities sought to suppress Hopi reiigion and
culture. | |

The_Spaﬁish lost their colonial hold on the Hopis when the Hopis
joined in the Pueblo Revolt of 1680 and drove the Spaﬁish regime back
into Mexico. In the 1690s, the.Spanish renewed their effort to estab-
lish &ominion over.the Hopié and other Pueblos through the efforts.of
conquistador Don Diego de Vargas. De Vargas, together with other con-
quistadors and priests, éuccessfully reasserted the authoritf of the
Catholic Church in much of the territory of New Mexico. De Varg.as was
primarily a military leader, but the military authority of Spain was
tightly fused with the religious authority of the Catholic Church at
this period of Spanish historyi This union of military and religious
authority is demonstrated in a written plea for additional troops
which de Vargas made to his superiors in.1693: "You might as wéll try
to convert Jews without the Inquisition as Indians without Soldiers."
Raw;military power would be needed and used to convert the Pueblo
Indians into Catholic colonial subjects.

The Hopis were the most successful of the Pueblos in resisting
the return of Spanish Catholic rule. They managed to maintain their
traditional culture, religion and govermment through the following

century during which the Spanish asserted dominion over much of the




éurrounding territory of ﬁew.México. Catholic missions and schools
were never again builf in Hopi country. In 1700, when the Hopi vil-
lage of Awatobi permitted the return of Catholicism, it was sacked by
the other Hopi villages. The'Hopis would not allow the ''slave church’
back into their country.® Despife continuing pressures for conversion
and occasional depredations by the Spanish miliﬁary, the Hopi people
held fast to their religion, culture, and sovereignty. |

Hopi land rights during this early coionial era were never Ser-
jously threatened since Spain acknowledged Pueblo Indian land fighté
and recognized the title which the Hoois and éther Pueblo Indians had
in their lands. Neither did the transfer of Eurovean claims to the
territory of New Mexico from Spain'to Mexico in the early nineteenth
centurf pose a threat to the title which the Hopis held to their land.
The treaty between Spain and Mexico respected ﬁhe property rights of
all of the Pueblo.lndians, including the Hopis.

Likewise, there was no immediate repercussion in Hopi country
when the Buropean colonial claims to ﬁhe territory passed from Mexico
to the United States pursuant'to the Treaty of Guadalupe Hidalgo** which
ended the Mexican War in 1848. This treaty also guaranteed Hopi land
Tights. From the beginning of its asserted jurisdiction over the ter-
ritory, the United States was legally bound bf the engagements of the
Treaty of Guadalupe Hidalgo to respect and protect the rights of the
Hopi Indians to their land.

After the 1848 Tfeaty of Guadalupe Hidalgo, there was no immed-

#At about this same time in history, the Hopis invited the Tewa
Indians, who were fleeing from Spanish oppression along the Rio Grande,
to live on First Mesa in Hopi country.

**9 Stat. 922 (1848).
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iate attempt by the United States to interfere with the independence
which the Hopi people had enjoyed since the Pueblo Revolt of 1680.

‘Not until the 1860s and 187057did_the.fifst agents of the Bureau of
indian Affairs (BIAJ begin to work in earnest in Hopi countrf.‘ It was
only then fhat the Hopi people were subjected to efforts of the United
States to undermine Hopi self-governmenf. .From thaf time to the present,
the United States govérnment has carfied-on a systematic campaign to
uproot Hopi culture, religion and traditional authority, as had the

| Spanish_béfore.

In one most significant respect the rule of the United States
government would prove.to be even more'callous and ruthlesé than that
of the Spanish and Mexicans, for ﬁhe United States would be the first
colonial power to threaten the rights 6f the Hopis to the land which
had been theirs for over a thousand fears. This threat first became
clear in the 1840s and 1850s when the United States authorized a mas-
sive invasion by.its citizens.of Indian country west of the Mississippi
River. After the discovery of Western gold and fertile soil, the
United States governmment declared that it waé God's will, thifest Des-
finy, that virtually all lands and natural resburces from the Atlantic
to the Pacific be taken for its white citizens and incofporated into
the United States.

The Hopis were not spared the pressures which these white settlers
and prospectors created on all Indian lands. Mormon séttlers and other

whites moved onto land which for centuries had belonged to the Hopis.



Friction developéd between these newcomers and the Hopis as some of the
best of Hd?i farmlands were appropriated by the whites. The BIA Agents
became concerned that the white intrusion might cause trouble; that the
'_ Hopis might be "driven to the wall. " |

ThlS direct white threat to Hopi lands was compounded by Navajo
relations with the United.States. While Hopi resistance to white
intrusion was generélly passive; their neighbors to the East, the Nava-
~ jos, resisted the expansion of the United States with military force.
To terminate this NaVajo resistance, Genmeral James Carleton, Kit Carson
and the U.S. Cavalry.began in the 1860s a military campaign which
resulted in the capture of about eight thoﬁsand Navajos ﬁho were
marched to a concentration camp near Fort Sumer, New Mexico. Here
the survivors of the 'Long Walk” were confined for about four years.
However, thousands 6f Navajos avoided capture and intermment by dis-
?ersing to lands further west, toward Hopi country. Thus, as a direct
Tesult of the military campaign, there was a dramatic increase in the
number of \avajos in and around Hopi country.

When the impriscned Navajos were finally released in 1868, they
were left by the United States in a state of dire poverty. They were
given only two sheep per person with which to support themselves and
reconstruct their nation's economic base. The only government—approved
land holding for them was a small, infertile reservation established by
Executive Order of 1868 in northeast Arizona. Almost incredibly, the

Navajos survived this ordeal and rapidly grew in number.



_ The militafy Cémpaign against the Navajos, their grdwing movement
westward into Hopi country, their dire economic condition upon release’
from confinement, and their expanding population increased tensions
between the Hopis and Navajos. These problems were aggravated by the
fact that the Hopis ﬁere primarily farmers who cultivated the soil
ﬁhile the Navajos were primarily herdsmen.whose sheep were prospering.
There was some competition among them over limited grasslands and water
supplies, as there WEs'among non-Indiaﬁ dirt-farmers and ranchers
throughout the West. |

Despite these pressures and strains, relations between the Hopis
and Navajos appear to have been generally friendly, characterized by
both social intercourse and commercial trade. An 1884 report by the
BIA Hopi Agent points out some of the elements of competition and
cooperation which existed between these two Indian peoples at that time:

Quite frequently trifling quarrels arise between members of the two
tribes; these are usually caused by careless herding of the young
Navajos, who allow their herds to overnm these outlying Moki
[Hopil} gardens. . . . The best of good feeling generally exists
between these tribes; they constantly mingle together at festivals,

dances, &c. . . . [The Hopi] barters his surplus melons and peaches
with his old pastoral neighbors for their mutton.

Although traditionai Hopi leaders occasionally called upon the BIA to
assume some reéponsibility for the growing Navajo presence in Hopi
comtry, they were most immediately concerne& about the increasing
white settlements on prime Hopi farmiand-and the increasing interfer-

ence of the United States government in Hopi affairs.

s |




2. ‘THE EXECUTIVE ORDER HOPI RESERVATION OF 1882

In 1882, the President of the United States designated by Execu-

tive Order a reservation for the '"use and occupancy of the Moqui [Hopil

and such other Indians as the Secretary of the Interior may see fit to

settle thereon.' This order withdrew from white settlement and sale a

-rectangular-shaped reservation, about 70 miles long and 55 miles wide,

within the boundaries of the present state of Arizona. It has been
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‘estimated that 1,800 Hopis and 300 Navajos lived within ﬁhe boundaries |
of the Hopl Reservation when it was eﬁtablishéci 111 1882. 1Its eastemn
 boundary was the western boﬁndary of the Navajo reservation as it had
been exteﬁded by Executive_ Orders of 1878 and 1880 to accommodaté
Navajo expansion. The Executive Order creating the 1882 Hopi Reserva-
tion is the first of many laws which the United States would make over
the next century to regulate and interfere with the affairs of the Hopi
people and their land.

Althdugh there are those who argue that the 1882 Hopi Reservation
was created to resolve Hopi-Navajo disputes., this argument does not
hold up when the historical facts are examined. Historical documents
demonstfate that the 1882 Hopi Reservation was created at the urging of
BIA officials who needed to have the area declafed a formal reservation
in order té give them legal authority over whites who were moving into
the area and interfering with BIA programs.

In the 1870s, the BIA field office responsible for Hopi affairs
became increasingly concerned by the fact that Mormon settlers were
moving onto some of the best 'Hoﬁi. fai'm land to the south and west of
the 'principal Hopi villagés. This concern is expressed in a report by
BIA Agent W. B. Truax in a letter he sent to the Commissioner of Indian
Affairs on September 25, 1876:

The Mormons are also encfoaching upon them [the Hopis] on the West
and South West. About five mmdred of them have settled not far
from the lands claimed by the Moquis [Hopis] § they are a peaceable,
inoffensive tribe of Indians, their rights will be invaded with

impunity, unless protected by an Agent. They would soon drive these
Indians to the Wall.




Another report on Mormon encroachment was written by BIA Agent William
R. Mateer to the Commissicner of Indian Affairs on May 1, 1879. His
report asked for information about legal authority to take action to

control this white intrusion.

Tu-bee, formerly a chief of the Oraibi Village, is here and com-
plains that the Mormons are intruding upon their farming lands at

- Moen Kappi and interfering with their planting. He states that his
father planted there when he was a boy as well as many other Orai-
bies and that it is their ground. At Moen-av-ee eight miles above,
in the same Cafon they had another place of planting where they
lived during the summer. A few years ago Jacob Hamlin, one of the
Mormon Apostles, came in there and asked permission to plant that
season and water his stock, which was granted. In the spring when
the Indians returned to plant, as usual, they found other Mormons
in possession and when they attempted to go to work the Mormons
said, oh, no! we have bought this place from Mr. Hamlin and you
can't plant here. . . . . I would respectfully inquire whether .
there is not some law by which the Indians can be protected in
their rights to lands, which they have cultivated for a century or
more?

The Commissioner of Iﬁdian Affairs wrote back to Agent Mateer on August
14, 1879. In his letter he outlined the government's view of the rel-
evant United States law: Since the Hopis had no recognized legal
rights to their land under United States law, their lands had the legal
status of "public lands.' The Indiaﬁ Agent had no legal authority to
control, arrest, or evict whltes found on these ”publlc lands' unless
and until the lands were de51gnated as Indian reservation lands pursu-
and to United States law:

As the Moqui [Hopi] Indians occupy the public lands without any

authority of law, the provisions of the statutes enacted by Con-

gress for the protection of Indians in their occupancy of lands

within a reservation, cannot be invoked to protect the Moquis, and
remove and punish white settlers.

Tradltlonal Hopi leaders disagree with the suggestlon that ""Tu-bee"
was a former chief of Oraibi. The encroachment of Mormon settlers on
Hopi lands is, however, established historical fact.

-0-



Thus, only thirty vears after having agreed to protect Hopi lands in
the Treaty of Guadalupe Hidalgo, the United States govérnnmﬂn:took
the position that it could not control its own citizens who ﬁere abus-
ing Hopi land rights because those rights were not prbtected by law!
It nee& not be emphasized that treaties have always been the supreme
law of the land under the United States Comstitution.

It is also clearly implicit that the United States asserted abso-
lute politicél sovefeignty ovér the entire area ceded by Mbiico in the
Treaty of Guadalupe Hiaalgo. The United States asserted general govern-
mental authority over the territory, though the Hopi people had not
assented to that authority nor ceded any of their own governmental
authority by treaty or otherwise.. Thus, the asserted legal authority
of the United States over the Hopi territory was a bare arrogation of
power, unsupported by aﬁy legal agreement, treaty, or other authority;'

| There were other whites besides the Mormon settlers who were vex-
ing the BIA Agents in Hopi country. A few whites were living among the
Hopis and supporting Hopi opposition to govermment programs. Cne of
‘these programs to which many Hopis were openly hostile was a program
for the education of Hopi children in boarding schools which were to be
found as far away as Albuquérque, over 175 miles from the nearest
Hopi village.

In a letter written by BIA Agent J. H. Fleming 6n November'll,
1882, an urgent plea was made for authority to evict the whites who

were sabotaging the BIA's programs. (Exhibit 1.) The whites he spe-
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cifically named were Dr. J. Sullivan and E.-S. Merritt. According to
Agent Fleming's letter, the BIA Agent had threatenéd Dr. Sﬁllivan with
arrest unless he ceased all dealings with the Hopis. Dr. Sullivan
appareﬁtly obﬁained legal counsel énd informed Agent Fleming that the
government had no power to arrest or remove him from the Hopi villages
_since the Hopis were not, according'to United States law, on Indian
reserﬁation land; It soéhrbécame apparent to the Hopis that Dr. Sulli-
van and Mr. Merritt could thumb their moses at Agent Fleming with
impuhity. This loss of face was more than Agent Fleming could tolerate.
In Agent Fleming's letter to the Commiséioner of Indian Affairs, |
he states that the Hopis ''seem to regard [Dr. Sullivan] as a blgger man
than the Agent, and my influence over tﬁem will be greaﬁly weakened if
not destroyed, unless this man can be effectually prevented from all
intercourse .with them." Fleming then recounts how Dr. Sullivan and
Merrit had been undermining his compulsory boarding school program by
allying themsélves with hostile Hopis:
The Moquis [Hopis], now, say they do not want a school, and it is
of no use to try to induce them to send their children to Albuquer-
que at present. They say the white men tell them the goods here
were sent for them and not for the school, and, because I do not

give them these goods, they believe they are being cheated out of
them. :

At the end of his letter Agent Fleming stated that unless he is given
authority to evict these whites from Hopl country, he would have "no
hopes of accomplishing amything." He threatened to summarily resign

if not given the authority he demanded.



This letter brought.an immédiate:response frbm Washington. The
day it was Teceived, a reply telegram was sent to Agent Fleming request-
ing a deécription of pfoposed boundaries for a Hopi reservation. One
month later the proposed boundaries submitted by Fleming were accepted
and became the boundaries of the'Executiﬁe Order reservation approvéd
by President Chester A. Arthur on December 16, 1882.

Five days iater, on Deéember_él, 1882, the Commissioner of Indian
Affairs sent Fleming a telegram'wﬁich reads as follows:

President issued order dated sixteenth,-setting apart'land for

Moquis [Hopis] recommended by you. Take steps at once to remove
intruders. -

In a confirming letter sent the same day, the Commissioner included his
directive about the newly gained power to evict unwanted whites from.
Hopi country:

The establishment of the reservation will enable you hereafter to

act intelligently and authoritatively in dealing with intruders

and mischief-makers, and as instructed in telegram before mentioned,

you will take immediate steps to rid the reservation of ail objec-
tionable persons. '

As soon as he had this supposed legal authority in han&, Agent Fleming
asked the commanding officer of Fort Wingate-to-eﬁict the unwanted
whites from the Hopi villages.

The history of these events shows that there is little support
for the notion that Hopi-Navajo problems were behind the creation of
the 1882 Hopi Reservation. The BIA wanted the area to be formally
&eclared an Indian reservation in order to give the BIA agent legal

authority over unwanted white intruders and "mischief-makers.” Since
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the government already took the positicn-that'there was ample authority
under Unltnd States law to handle disputes between Indian peoples
before the reservatlon was establlshed the settlement of Hopi-Navajo
problems was in no material way affected by the creation of the 1882
Hopi Reservation. o

The BIA made no effort after the creatioﬁ of this reservation to
in any way reduce or restrict the numbér-of NaVajos on this reserva-
tion. In fact, Agent Fleming resigned aﬁd the'Ho?i Agency was closed
up in a matter of weeks after the 1882 Reservation was created. The
United States govermment continue& its ﬁolicy of favoring an increase
of the Navajo population on the 1882 Hopi Reservation until, only fifty
years later, the Navajos outrumbered the Hopis three to one.

Througheut the early decades of United States administration, the
BIA.adopted many hopeless stopgap measures for handling legitimate Hopi
~ and Navajo needs. For example, in the 1870s BIA agents toyed with the
idea of moving all Hopis froﬁ their mesa villages to a reservation aloﬁg
+he Colorado River. In the 1880s and later in the early 1900s, there
were several abortive attempts by the BIA to segregaté Hopis from Nava-
jos by creating a.small, exclusive enclave for Hopis within the 1832
Hopi Reservatioﬁ. The many other Hopi-Navajo measures which would be
undertaken by the-Unitéd States would all prove to be failurés as a
continuing (and scme would say growing) controversy continues today
between some factions of the Hopi and Navajo Natioms.

The 1882 Hopi Reservation did offer the Hopis the benefit of



.1ega1 restriction of further white settlement in part of their country,
but the net effect of the creatioh_of that reservation was a signifi-
cant loss to the Hopis. The United States Indian Claims Commission
would later rule in Docket 196 that the creation of that reservation
"effectively termiﬁated.and extinguished, without the payment of any
cbmpensation to the Hopi Tribe, its aboriginal title claims td all
lands situated outside of said reservation.” Under United States law
the Hopis suffered in 1882 a dramatic loss of at least 2,000,000 acres
of land and a severe blow to their.sovereignty. The BTA, on the other
hand, gained additiomal legal authority. under United States law to pro-
mote and control its program without opposition from whites who might
interfere. 1In sum, the 1882 Hopi Reservation was not primarily
- Intended to reserve and protect Hopi rights, but to aﬁgment United
States power over the Hopis and their land. |

The United States took this action despite the fact that the
Hopis were never at war with the.Uﬁited States, were never conguered
by the United States, and never signed a treaty with the United States.
The Hopis never agreed to the cfeation of the 1882 Hopi Reservation and
never authorized the United States to take any action which would in
any'way impair Hopi land rights or the right of the Hopi people to

govern their own affairs.

14




<. FROM 1882 TO 1934: THE UNITED STATES INTENSIFIES
ITS EFFCORTS TO UNDERMINE HOPI SOVEREIGNTY
After the création of the 1882 Hopi Reservation, the United States
government intensified its efforts to influence and control all aspects
* of Hopi 1ife.. Some of thé most important of these efforts are those

~pertaining to compulsory scheoling, allotment, and Hopi-Navajo disputes.

A. Compulsory Boarding S,Chools
for Hopi Children

An important part of the United States govermment's program to
subjugate Indians was its program of coinpuisory attendance at govern-
‘ment-sponsored boarding schoois for Indian children. This program was
put into effect for Hopis as it was for many Indian children throughout
the continent. The purpose of having the schooling of Indian chil-
dren take place aﬁ boarding schools, far away from Indian homes, was to
minimize ps.r_eﬁtal influence and thereby facilitate the "Americanization”
of the children. This motivation is made evident in an 1884 report '
from the BIA Hopi Agent to the Commissioner of Indian Affairs:

Keams Cafion is 12 miles east from the Moki [Hopil village. The
Children being removed to school at this place it would preserve

~ them from the annoyance and interruption of daily visits from par-
‘ents and relatives. ' _ o

Although Keams Canyon was not as far from parents as the proposed
Albuquerque school which Hopi parents had resisted with the assistance
of Dr. J. Sullivan and Mr. Merritt in 1882 (See Part 1, above), it was

far enough removed in that pre-automotive age to allow the government
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teachers a fairly free hand.

| The Keams Canyon boarding school was'opeﬁed in 1887. It was a
boarding school designed to strip-pri children of their culture.

They were forbidden fo speék thé Hopi language, to wear Hopi clothes,
and to keep their traditional long hair stylés. Thejr were given

English names to replace their Hopi names and were not allowed to prac-
tice Hopi customs. Taking up where the Spanis.h priests had left off,
the school officials forced the Hopi children to umdergo religious
indoctrination conducted by Christian missionaries who had been approved
by the United States government.

The tradition of resistanée to suéh policies.which had begun
under Spanish rule contiﬁued under this fhreat from the United.Stétes;
Passiﬁe resistance to school attendance was widespread and the BIA
took severe measures. To overcome the resistance, United Stateé Cav~
alry wnits were sent into Hopi villages. Children were literally torn
from the arms of their parents by soldiers who were assigned to haul
the captivé children on wagons to the boarding school. Resisting par-
ents were assaulted and, in some cases, given criminal punishment. In
1894, nineteen Hopi men were imprisoned for eight months for refusing
to agree to the surrender of their children to this United States
school system. From 1890 to 1911, United States troops were period-
ically called upon to enforce the compulsory schooling edict. Within.

the next two decades, more convenient and less oppressive day schools
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were established for Hopi- children and most resistance to schooling
ended, although the boarding school policy remained a central part of
the BIA's general policy well into the 1930s.

Using divide-and-conquer tactics, the U.S. government officials
of the BIA labeled as '"Hostiles' those Hopis who resisted the govern-
ment's policies and practices. Those Hopis who were willing to coope-
rate were labeled "Friendlies.' Government patronage, support, and
. favors went to the "Friendlies;" but not to the "Hostiles” (who not
infrequently were jailed). These tactics created serious rifts in
Hopi society. DPerhaps the most dramatic and well-known of_these rifts
is the confrontation between 'Hostiles' and "Friendlies" which resulted
in the split of the village of Oraibi in 1906.: Countless other disputes
erupted as the United States routinely required Hopis to choose between
allegiance to United States programs and fidelity to traditional Hopi
-authorify and values. In later years, the labels "Hostiles' and
"Priendlies' would be replaced by the labels "Traditionzls' and 'Pro-

gressives."

B. The Allotment Act

Mbﬁing into an area of colonial rule which the Spanish and Mexi-
cans had left wntouched, the United States soon began to assert domin-
jon and comtrol over Hopi property rights. As already discussed in
Part 1, above, the very act of creating the 1882 Hopi Reservation has
been deemed by same U.S. governmental authorities to constitute under

'U.S. law a taking and extinguishment of all of Hopi abariginal lands
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lying outside the reservétion boundaries. .

In 1892.th¢ United States government.bégan-to'move against Hopi
land holdings within the 1882 Hopi Reservationm. .In that year, offi-
cials of the BIA sent out their survey crews to implement the infamous
Allotment Act of 1887, also known as the '"Dawes Act,' named after its
sponsor; a congressman who favored 'breaking up the tribal mass" of all
Indians by forceably dividing up all ﬁammunally-held Indian.lands into
small, individually held Indian homesteads. The theorf was that these
individual Indian land owners would becﬁme small farmers who would
learn the value of competitive selfishness which wbuld make them better
Americans.

The allotment policy was a direct assault on the sovereignty and
unity of all Indian governments. 'Its impact on many Indian tribes and
nations was devastating. Because of the Allotment Act, over two-thirds
of all Indian land was lost to whiteé. This loss was principally due
to the fact that under the Act, all Indian lands not allotted to Indians
in individual, 160-acre parcels was labelled "surplus' and sold to
whites by the federal government.

‘When the United States finally abandoned the allotment policy in
1934, the Commissioner’s report to Congress (which called the Allotment
Act the '"backbone of Indian law" from 188? to 1934) included these spe-
cifics on the effect of allotment in the Indian commmnity:

The total of Indian landholdings has been cut from 130,000,000

acres in 1887 to 48,000,000 acres in 1934. . . . Furthermore, that
part of the allotted lands which has been lost is the most valuable
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part of the residual lands, taking all Indian-owned lands into
account, nearly one half, or nearly 20,000,000 acres, are desert
or semidesert lands.

In Hopi country, the government attempted to survey and allot
i land to individual Hopi families from 1892 to 1911 when the effort was
; finally abandoned. During these two decades, the Hopl people almost
-uniformly refused to cooperate in the surveying and parcelling out of
their land. The Kikmongwis all opposed allotmeﬁt; Their resistance
was too strong for the United States to overcome. When the allotment
Surveyors 1eft, the Hopis pulled their.survey stakes out of the ground.
Forced allotment proved to be an unworkéble policy in Hopl country
becau$e commmal land tenure was tightly interwoven in the fabric of
traditional clan structures and religious beliefs. That traditional
fabric of Hopi culture remained too strong to be destroyed_despife the
best efforts of the BIA, and the Hopis were spared the disaster of
allotment.
One commentator notes that other Indian peoples shared the bene-

fits of the Hopis' successful resistance to allotment:

‘The Third Mesa Hopis' resistance appears to have saved not only the

Hopi but also the other Pueblos, the Navaho, the Mescalero, White

River and San Carlos Apache, and the Papago, from allotment and its
disastrous consequences [Laura Thompson, Culture in Crisis (New

York: 1950), p. 197].

C. The Hopi-Navajo Issue |

Again, there are those who argue that the United States interfer-
ence in Hopi affairs was motivated by a good faith desire to resolve

Hopi-Navajo differsnces. The historical record does not support these
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arguments. Policies of the United States have exacerbated Hopi-Navajo

problems rather than resolving them. The United States met the need

for more land for the growing Navajo nation by extending Navajo reser-

vation lands in a series of Executive Orders which increased Navajo

pressures on Hopi land.

Presidential orders of 1878, 1880, 1884, 1900,

1901, and 1907 expanded the Navajo nation until it almost com?letely

surrounded the 1882 Hopi Reservation.
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tion was an island in the Navajo Nation. The lands which the United
States designated for the Navajos incorporated all of the aboriginal
Hopi land which was found outside the Hopi Reservation and which has
been said to have been_taken at the time the reservation was created
in 1882Z.

Hopi aboriginal land which lies outside both the 1882 Hopi Reser-
vation and the Navajo Rsservatioﬁ was given over to white settlement by
the United States goﬁernment, again without the consent of the Hopis
and without amy compensation.

As the white population of the southwestern United States
expanded, there was a.growing demand to stop the "return" of lands to
Indians, including the Navajos. This demand led the United States
Congress in 1918 to enact a law forbidding the creation of any addi-
tional Executive Order reservations in New Mexico or Arizona. Hence-
forth, only Congress could designate Indian reservation land in this
area.* Since any new Indian reservation would require the approval of
Congress, it became less and less politically acceptable for the United
States govermment to.meet Navajo needs for more land. Rather than con-
tinue the past practice of adding more lands to the Navajo reservation,
the United States found it more expedient to relieve soﬁe of the pres-

sure of the expanding Navajo population by encouraging Navajos to move

*25 U.S.C. 211. In 1927 Congress prohibited the creation of
Executive Order Indian reservations anywhere within the geographical
boundaries of the United States. 25 U.S.C. 3898(d).
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onto the 1882 Hopi Reservation.

Despite the fact that the 1882 Executive Ordef explicitly gave
the.Secretaxy.of the Interior the.legal authority and complete discre-
tion under United States law to approve or disapprove the settlement
of "other Indians™ on the Hopi Reservation, it was not ﬁntil 1936 that
further Navajo settleﬁent in the 1882 Hopi Reservation was in.any.way
dfficially curtailed., By that time the mumber of Navajos in the area
far exceeded the number of Hopis. It is estimated that by 1930 some
3,319 Navajos resided in the 1882 Hépi'Reservation, a total eleven
times greater than the mumber of Navajos who Ilived there in 1882.

Traditional Hopi leaders were cOnvinéed that the United States
would not resolve Hopi-Navajo problems, and they were fearful that
United States intervention in this problem would further undermine Hopi
sovereignty. -Accordingly, they gave little cooperation to BIA programs
~ which were ostensibly designed to alleviate Hopi-Navajo disputes. -
Rather, Hopi leaders argued that they would themselves eventually be
able to reach a just settlement with the Navajos on the basis of agree-
ments which had been made between Hopi and Navajo leaders after the
release of the Navajos from Fort Suﬁner_in 1868. It would not, however,
be possible to come'fo a just settlement if the United States contin-
ued tb exacerbate the problem by encéuraging further Navajo settlement

on Hopi land.

22




A more thorough history of Hopi resistance to United States

 efforts at domination during the fifty-year pefiod after 1882 would
include discussion of more than Hopi resistance to compulsory boarding
schools, allotments, and intervention in qui?Vavajo affairs. Since
.the BIA program pervaded almost every aspect of Hopi life, including
prohibitions on Hopi religious beliefs and practices, there were
repeated instances where Hopi leaders were imprisoned for refusing to
follow the dictates of the various U.S. Indian officers. Their offenses
included everything from general insubordination to refusal to submit
to induction into the United States militar? service.

The lesson which these early cpnfrontations with the United States
taught to traditional Hopi leaders was clear: The United States was
prepared, willing, and even eager to treat the Hopi people as colonial
subjects and to completely ignore Hopi governmental and property'fights.
These Hopi leaders determined to maintain their culture and sovereignty
by mounting sustained resistance whenever new efforts were made to
interfere with Hopi affairs. This determination set the stage for Hopi
resistance to the new United States Indian program of the 1930s, a
program which would have direct relevance to Docket 196 of the Indian

Claims Commission.





