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Chairman Akaka and distinguished members of the Committee.  The Indian Law 
Resource Center, a non-profit legal organization, respectfully submits this testimony to be 
included in the record of the Committee’s oversight hearing on violence against Native women.   

 
Founded in 1978 by American Indians, the Indian Law Resource Center assists 

indigenous peoples to combat racism and oppression, realize their human rights, protect their 
lands and environment, and achieve sustainable economic development and genuine self-
government.  The Center works throughout the Americas to overcome the devastating problems 
that threaten Native peoples by advancing the rule of law, by establishing national and 
international legal standards that preserve their human rights and dignity, and by providing legal 
assistance without charge to indigenous peoples fighting to protect their lands and ways of life.  
One of our overall goals is to promote and protect the human rights of indigenous peoples, 
especially those human rights recognized in international law.   

 
On July 14, 2011, the Center’s staff listened to the sobering testimony of the witnesses 

sitting before the Committee.  Sadly, the epidemic rates of sexual and physical violence being 
committed against Native women in the United States are not new to Native women and 
communities—1 in 3 Native women will be raped in their lifetime and 6 in 10 will be physically 
assaulted.  While the rates presented during the hearing can only be described as staggering, the 
actual incidence of violence against Native women is most likely even higher due to improper 
and under-reporting.   

 
 At the root of this violence are restrictions on the inherent jurisdiction of federally 
recognized American Indian and Alaska Native villages (Native nations) over their respective 
territories.  The major legal barriers obstructing the ability of Native nations to enhance the 
safety of women living within their jurisdictional authority include: 
 

a. The assumption of federal jurisdiction over certain felony crimes under the Major 
Crimes Act (1885); 
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b. The removal of criminal jurisdiction over non-Indians by the U.S. Supreme Court in 
Oliphant v. Suquamish Tribe (1978); 

c. The imposition of a one-year, per offense, sentencing limitation upon tribal courts by 
the U.S. Congress through passage of the Indian Civil Rights Act (1968);1

d. The transfer of criminal jurisdiction from the United States to certain state 
governments by the U.S. Congress through passage of Public Law 53-280 and other 
similar legislation (1953); and 

  

e. The failure to fulfill treaties signed by the United States with Native nations as 
recognized by the court in Elk v. United States in 2009. 

 
These federal laws and decisions of the United States Supreme Court have created a jurisdictional 
maze, involving federal, tribal, and state governments and requiring a case-by-case analysis of the 
location of each crime, race of the perpetrator and victim, and the type of crime.  The complexity 
of this jurisdictional arrangement contributes to violations of women’s human rights, because it 
treats Native women differently from all other women and causes confusion over who has the 
authority to respond to, investigate, and prosecute violence against Native women.  In no other 
jurisdiction within the United States does a government lack the legal authority to prosecute 
violent criminal offenses illegal under its own laws.   
 

Restrictions on the criminal authority of Native nations deny Native women who are 
victims of sexual and domestic violence on tribal lands meaningful access to justice.  It is 
believed that 85% of the violence against Native women is perpetrated by non-Natives, many of 
whom are very aware that they may commit violence against Native women without fear of 
punishment.  The erosion of tribal criminal authority over all persons committing crimes within 
their jurisdictions, coupled with a shameful record of investigation, prosecution, and punishment 
of these crimes by federal and state governments, has directly resulted in the disproportionate 
rates of violence against Native women.    

 
The truth of the matter is that many violent crimes continue to go unprosecuted in Indian 

country.  According to a recent United States Government Accountability Office study, from 
2005 through 2009, U.S. attorneys failed to prosecute 52% of all violent criminal cases, 67% of 
sexual abuse cases, and 46% of assault cases occurring on Indian lands.2

 

  As these numbers 
indicate, Native women are routinely denied their right to adequate judicial recourse.  This 
treatment separates Native women from other groups under the law.  The United States’ 
restriction of tribal criminal authority combined with its failure to effectively police and 
prosecute these violent crimes violates its obligation to act with due diligence to protect Native 
women from violence and punish perpetrators.   

Enforcement inequalities permit perpetrators to act with impunity on Native nation lands 
and have the effect of condoning violence against Native women and denying them the right to 
equal protection under both United States and international law.  The rights to personal security 
and freedom from fear are internationally recognized human rights.  If the United States ignores 

                                                 
1 But see P.L. No. 111-211 (2010) (expanding tribal court sentencing authority under ICRA to three years when 
specific conditions are met). 
2 United States Government Accountability Office, U.S. Department of Justice Declinations of Indian Country 
Criminal Matters 3 (December 13, 2010). 
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ongoing systemic problems relating to crimes in Indian country, it does so in violation of various 
international principles and of the human rights of Native women under international law.   

 
This Committee recently convened an oversight hearing on the domestic policy 

implications of the United Nations Declaration on the Rights of Indigenous Peoples, recognizing 
that action is needed to ensure that federal laws and policies are consistent with the rights 
expressed in the Declaration.  It was less than a year ago, on December 16, 2010, that President 
Obama announced the United States’ support of the Declaration.  Significantly, Article 22(2) of 
the Declaration speaks directly and unequivocally to the United States’ obligation to ensure the 
safety of Native women: “States shall take measures, in conjunction with indigenous peoples, to 
ensure that indigenous women and children enjoy the full protection and guarantees against all 
forms of violence and discrimination.”    

 
Unacceptably high rates of violence against Native women also violate several 

international human rights treaties.  Article 5, Section B, of the International Convention on the 
Elimination of All Forms of Racial Discrimination (ICERD), states that regardless of race, all 
peoples should be guaranteed their right to “security of person and protection by the State against 
violence or bodily harm.”  However, the current epidemic of violence against Native women in 
the United States, perpetuated by systemic inequality and confusion, not only violates this 
provision of ICERD, but also other provisions of ICERD by denying Native women freedom 
from racial discrimination (Article 2), equal protection under the law (Article 5(a)), and access to 
effective judicial remedies (Article 6).   

 
Having ratified ICERD in 1994, the United States must strive to ensure that its domestic 

laws and policies do not violate these provisions.  In 2008, the UN Committee on the Elimination 
of Racial Discrimination (CERD) criticized the United States sharply for failing to meet its 
obligations under ICERD to prevent and punish violence against Native women.  The 
Committee’s Concluding Observations and Report stated:  
 

The Committee also notes with concern that the alleged insufficient will of federal 
and state authorities to take action with regard to such violence and abuse often 
deprives victims belonging to racial, ethnic and national minorities, and in 
particular Native American women, of their right to access to justice and the right 
to obtain adequate reparation or satisfaction for damages suffered. (Articles 5(b) 
and 6).3

 
 

The Committee’s Concluding Observations and Report explicitly recommended that the United 
States increase its efforts to prevent and prosecute perpetrators of violence against Indian 
women, including promptly, independently, and thoroughly investigating reports of rape and 
other sexual violence against Indian women.4

 
   

                                                 
3 Committee on the Elimination of Racial Discrimination, Concluding Observations United States of America, 
CERD/C/USA/CO/6 (Feb. 2008) at ¶ 26, available at http://www.indianlaw.org/sites/indianlaw.org/files/CERD-
recommendations.pdf. 
4  Id. 
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Additionally, the United States is one of 167 states that have ratified another international 
treaty, the International Covenant on Civil and Political Rights (ICCPR).  Article 3 of the ICCPR 
explicitly states that the civil and political rights guaranteed under the ICCPR apply to both men 
and women.  In living lives impacted by daily violence, Native women are thwarted in their 
ability to fulfill many of their civil and political rights guaranteed in the ICCPR.  As the 
preamble of the ICCPR asserts, “in accordance with the Universal Declaration of Human Rights, 
the ideal of free human beings enjoying civil and political freedom and freedom from fear and 
want can only be achieved if conditions are created whereby everyone may enjoy his civil and 
political rights, as well as his economic, social and cultural rights.” (emphasis added).    

 
On June 3, 2011, the epidemic of violence against Native women was highlighted in a 

report by the United Nations Special Rapporteur on Violence Against Women.  In her report to 
the U.N. Council on Human Rights, the Special Rapporteur strongly recommended that the 
United States reconsider existing systemic legal barriers, including limitations on the criminal 
authority of tribal governments, in order to improve its protection of Native women.  This Fall, 
the report is expected to be presented to the U.N. General Assembly in New York City. 

 
In the past few years, the United States has made some strides in its fight to prevent 

violence against Native women, but more changes are needed.  For example, while Native 
nations have concurrent criminal authority with the federal government under the Major Crimes 
Act and may prosecute crimes committed by Indians,5 under the recently amended Indian Civil 
Rights Act (ICRA), tribal courts can sentence Indian offenders only to prison terms not greater 
than three years per offense (with a total of nine years for consecutive sentences for separate 
offenses) and a fine of up to $15,000.6

 

  This enhanced sentencing authority can only be exercised 
when certain protections are provided to the accused.  While a tremendous step forward for some 
Native nations, the reality is that most do not have the resources to meet the requirements under 
the Act and are thus effectively still limited to the one year sentencing cap under ICRA.  Fully 
funding and ensuring the implementation of the Act, particularly the provision of training and 
cooperation among tribal, state, and federal agencies, is important.  It may take a significant 
amount of time before Native nations are able to take advantage of this enhanced sentencing 
authority.  As a result, when a Native commits violence against a Native woman, the Native 
nation can prosecute the offender, but the woman victim will still be denied a just and effective 
remedy.    

Often, various federal laws and policies still perpetuate, instead of reduce, violence 
against Native women.  This is quite apparent in United States federal court decisions regarding 
protection orders.  In Town of Castle Rock, Colo. v. Gonzales, the United States Supreme Court 
held that the United States Constitution does not require state law enforcement to investigate or 
enforce alleged violations of domestic violence protection orders.7

                                                 
5 18 U.S.C.A. §§ 1152, 1153; see also United States v. Kagama, 118 U.S. 375 (1886) (upholding the 
constitutionality of the Major Crimes Act). 

  Thus, state law enforcement 

6 The Tribal Law and Order Act, enacted in July 2010, increased tribal court sentencing authority from up to one 
year in prison and a $5,000 fine to the current enhanced standards if certain requirements are met. 
7 545 U.S. 748 (2005). 
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chooses whether to enforce these orders, and may always choose not to.8

 

  Such decisions by 
local law enforcement leave Native women vulnerable to ongoing violence by domestic abusers.   

Federal courts have further undermined the safety of Indian women by holding that tribal 
courts do not have jurisdiction to issue domestic violence protection orders requested by a non-
member Native woman against her non-Native husband.9

 

  In Martinez, the federal district court 
held that the tribal court did not have the authority to issue the protection order because the 
issuance of the order was not necessary to protect tribal self-government and the non-Native’s 
conduct was not a menace to the safety and welfare of the Tribe.  The Martinez decision fails to 
recognize the current reality of life within a Native community and the importance of tribal 
courts to maintaining law and order in Native communities.  Non-member Indians and non-
Indians as well as member Indians live within the territorial boundaries of most Native 
communities.  The tribal court may be the most responsive institution to meet the needs of the 
residents of the community (Native communities are often located in rural areas, physically 
distant from state courts and police stations).  Orders of protection can be a strong tool to prevent 
future violence, but they are only as strong as their recognition and enforcement.  Federal law 
undermining the integrity of civil protection orders is especially harmful to Native women.  
Because of the limited criminal authority of tribal governments, often the only recourse that a 
Native woman has against an abuser is a civil protection order.  It is critical that, when Native 
women call the police to report that a respondent is violating a protection order, they should be 
able to anticipate that the police will actually show up. 

As members of this Committee have recognized, systemic problems continue to 
perpetuate a cycle of violence against Native women, who have few places to turn to for help. 
This needs to change.  Now is the time to begin identifying solutions that will directly and 
substantially protect the lives and safety of Native American women. Our recommendations 
include: 

 
1. Increasing the criminal authority of Native nations to prosecute all persons, including 

non-Indians, who commit sexual and domestic violence against Native women in 
Indian country and Alaska Native villages; 
 

2. Removing inequitable limitations on tribal sentencing of perpetrators who commit 
crimes against Native women and children;10

 
  

3. Increasing federal technical and financial support to Native nations to enhance their 
response to violence against Native women;  

 

                                                 
8 Id. 
9 See, e.g., Martinez v. Martinez, Case No. C08-5503 FDB, Order Denying Defendants’ Motions to Dismiss and 
Granting Plaintiff Declaratory and Injunctive Relief (W.D. Wash. Dec. 16, 2008).   
10 While the Tribal Law and Order Act (2010) improved tribal sentencing power by lengthening maximum jail time 
from one to three years when specific conditions are met, this is not enough considering typical state court sentences 
for comparable crimes committed against women outside Indian country.   



6 
 

4. Creating a grant program to provide federal support to non-profit, non-governmental 
American Indian and Alaska Native women’s organizations to provide services to 
survivors of domestic and sexual violence;  

 
5. Creating a grant program to provide federal support to non-profit, non-governmental 

American Indian and Alaska Native women’s organizations to build shelters and 
transitional housing for Native women who are survivors of domestic and sexual 
violence;  

 
6. Fully funding and ensuring the implementation of the Tribal Law and Order Act, 

particularly with respect to the obligation of federal prosecutors to share information 
on declinations of Indian country cases and the provision of training for and 
cooperation among tribal, state, and federal agencies; 

 
7. Creating a forum for dialogue, collaboration, and cooperation among tribal courts, 

federal courts, and state courts on the issue of violence against Native women on 
Indian lands and how the jurisdictional scheme under United States law unjustly 
discriminates against them; and 

 
8. Launching a national initiative in consultation with Native nations to examine and 

implement reforms to increase the safety of Native women living within tribal lands 
under concurrent tribal state jurisdictional authority, including the speedy response to 
the request by Native nations for the United States Department of Justice to reassume 
federal criminal jurisdiction. 

 
In closing, we wish to recognize the efforts of the National Congress of American Indians 

(NCAI), specifically the strong and sustained efforts by its Task Force to End Violence Against 
Women, in making the safety of Native women a priority, not only in Indian country, but also on 
the Hill and in international fora.  We are hopeful that all of these efforts have started a critical 
process of change—a step in the right direction--that is desperately needed and needed now.  
Ensuring all citizens are safe and secure, including Native women, is not an option but a human 
right that must be upheld. 

 
We appreciate greatly this Committee’s attention to protecting Native women.  At your 

request, we would welcome the opportunity to answer any questions you may have or provide 
additional information on violence against Native women. 

 
     Respectfully submitted, 
 
     Jana L. Walker 
     Indian Law Resource Center 
     602 N. Ewing Street 
     Helena, Montana  59601 
     (406) 449-2006 
     www.indianlaw.org 
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