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INTRODUCTION

1. The Indian Law Resource Center (Center) welcomes this opportunity to provide input to
the World Bank’s (Bank) Review and Update of its Social and Environmental Safeguard
Policies. The Center is a non-profit law and advocacy organization established and directed by
American Indians. We provide legal assistance to indigenous peoples in the Americas who are
working to protect their lands, resources, human rights, environment and cultural heritage. The
Center has been advocating for better policies on indigenous peoples’ issues within international
institutions, including the United Nations and the World Bank, since 1980.

2. The Bank is reviewing eight of its ten Environmental and Social Safeguard Policies' and
the Policy on Piloting the Use of Borrower Systems for Environmental and Social Safeguards,
which embrace a “do-no harm” approach. In October 2012, the Bank launched a two-year
review process with the objective of developing a new “integrated framework,” which would
“build on the existing core principles of the safeguard policies.”? Unfortunately, the Safeguard
Team has neither provided a definition of the “integrated framework” nor indicated its
constituent elements in the consultation meetings held in Phase 1.

3. Phase 1 of the review process additionally included discussions on several denominated
“emerging areas,” to determine if and how they can be addressed by the Bank. These “emerging
areas” include human rights, labor and occupational health and safety, gender, disability, the
free, prior, and informed consent (FPIC) of indigenous peoples, land tenure and natural
resources, and climate change.® The Safeguard Team has conducted specific meetings with
external focus groups on each of these areas. However, it neither described how the “integrated
framework” would look in relation to these areas, nor committed to incorporate the inputs
received from the experts.

4. Moreover, the Center strongly disagrees with the Bank’s characterization of the indicated
areas as “emerging.” The Center itself has been engaging on development-related issues of
human rights, and indigenous peoples’ collective ownership of lands, territories, environment
and natural resources since 1980. Many of these issues have been addressed by the world
community for more than 60 years—e.g. labor rights since 1919 with the creation of the
International Labor Organization. The Universal Declaration of Human Rights was adopted in
1948. In our opinion, the problem is that Bank policies and practice have ignored these major
legal developments embraced by the world community the Bank is part of.

5. The safeguards review represents a critical opportunity for the Bank to bring its policies
and practices in line with its mission of ending poverty through sustainable development. This
can’t be achieved however, unless the Bank truly understands and acknowledges the unique
rights that indigenous peoples have within development processes. Despite the Bank’s
longstanding goal of ending poverty, indigenous peoples remain the poorest of the poor, pushed
to the bottom of every socioeconomic indicator.” It is clear that current approaches that either
situate indigenous peoples as passive recipients of development, or worse, as obstacles to or
casualties of development, are not working.
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6. Indigenous peoples are natural partners for development strategies. Indigenous peoples
have been engaging in sustainable development for millennia, practicing well-honed and time-
tested strategies for resource management and climate adaptation. It is indigenous peoples who
know best what their development needs are and how best they can be met. And it is indigenous
peoples who are best positioned to design, manage and administer their own development.

7. The Center’s overall concern is the Bank’s lack of understanding that indigenous
peoples’ self-determination and collective ownership of lands, territories, environment and
resources are a necessary prerequisite for successful development intervention. Indigenous
peoples have the right to collective ownership and use of their lands, territories, environment,
and resources based on their longstanding use and occupancy of these lands and territories.
These indigenous rights are recognized in international human rights law, and they arise
independently of domestic laws of states. Indigenous peoples also have the right of self-
determination, which includes the right of self-governance. The right of indigenous peoples to
self-governance includes the collective right to exercise full authority, free from outside
interference or manipulation, over their lands, territories and resources.

8. As a part of their collective rights to ownership of their property and self-determination,
indigenous peoples have the right to protect and to determine the use and disposition of their
lands, territories and resources. Indigenous peoples’ right of free prior informed consent is one of
the particularly important incidents of their collective rights to property and self-determination.
The right of free, prior informed consent refers to two things: 1) the right of indigenous peoples
to forbid, control or authorize activities that are on their lands and territories or that involve their
resources, and 2) the right of indigenous peoples to forbid, control or authorize activities not on
their lands, but which may substantially affect their lands, territories and resources or may affect
their human rights.

9. The right of indigenous peoples to self-governance, including the right to make all
decisions with respect to their lands, territories and resources, is a collective right exercised
through their governments and representatives in accordance with their own laws and customs.
Indigenous individuals do not have a right when acting as individuals to authorize or veto any
activity affecting the collective rights of indigenous peoples.

10. Indigenous peoples’ right of free prior informed consent includes both the right to make
all decisions related to development and other activities affecting their lands or resources and
their right to make decisions about activities taking place outside of their lands that may
significantly affect them, especially when those activities may affect their human rights. Full
respect for indigenous peoples’ human rights requires that such activities not proceed without the
free prior informed consent of the people or peoples concerned.

11.  When indigenous peoples exercise full collective ownership over their lands, territories,
environment, and resources, they can be protagonists of their own development - managing their
own resources and providing for their own social and economic development. When indigenous
peoples do not have full ownership rights to their lands and resources, they are subject to
eviction, poverty, and abuse, in many cases becoming “landless peasants.”
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12.  Along with many Indian leaders, the Center urges the Bank to work with indigenous
peoples not as “stakeholders,” but as self-governing peoples, equal partners in development, and
collective rights-holders. Unfortunately, the Bank does not work through indigenous peoples’
governments to meet development goals. The Bank does not acknowledge a government-to-
government relationship between indigenous peoples and borrowers. Most concerning, the Bank
does not respect indigenous peoples’ ownership and decision-making authority over their lands,
territories and resources. We hope the Bank will use this opportunity to reconfigure its
engagement with indigenous peoples, in order to work with borrowing countries and indigenous
peoples as equal partners in development.

13. In this submission, the Center offers various recommendations from a legal perspective
addressing indigenous peoples’ particular human rights concerns on the various issues and
policies under review. Our submission reflects critical developments in international law and
policy, especially the 2007 adoption of the UN Declaration on the Rights of Indigenous Peoples
(UN Declaration).”> The Declaration codifies what were already accepted practices and standards
on indigenous peoples, and it represents the most authoritative statement on the rights held by
and the obligations owed to indigenous peoples. We also take into account the 2010 agreements
reached at the 16™ Conference of the Parties to the UN Framework Convention on Climate
Change (UNFCCC) in Cancun (Cancun Agreements), which call for full respect of human
rights® and the rights of indigenous peoples’ in climate change related actions. These
developments took place after the Bank’s last review of its policies; therefore, they should now
be taken into account throughout this ongoing review process.

14. First, the Center provides recommendations on the Bank’s “integrated framework” idea,
in order to frame its discussion and determination. In our opinion, the Bank’s review process is
an historic moment and opportunity to work towards a framework that will allow indigenous
peoples to influence decisions on development activities that will affect them, fully participate in
the design and implementation of borrowers’ proposed projects, and directly benefit from the
benefits that derive from them. Thus far, however, the construct of the new framework as well as
the elements and structures under consideration remain unclear, and little information has been
provided in this regard. This lack of clarity raises concerns that the restructuring of the
safeguards system may actually lead to the dilution of existing policies and the diminishment of
their impact on project design and implementation. We are particularly concerned that the
Indigenous Peoples Policy may be diluted by merging it with a broader policy on vulnerable
groups. As stated in our 2011 letter to former World Bank President Robert Zoellick, such a
dilution would be a significant step backward, confusing the rights that distinct groups enjoy and
lowering the standard for all groups, especially for indigenous peoples.

15.  Secondly, the Center addresses several of the Bank’s “emerging areas” relevant for
indigenous peoples — human rights; FPIC; and land “tenure” and natural resources. In our
opinion, the Bank must address these areas in a way that is consistent with the particular status
and distinctive rights that indigenous peoples enjoy under international law. For instance, in its
approach to human rights, the Bank must recognize that indigenous peoples are entitled to
collective human rights as peoples—i.e. the right of self-determination and collective ownership
over their lands and resources. No other group enjoys said rights. We strongly urge the Bank
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not to use these broad concepts without addressing their specific legal meaning within the
context of indigenous peoples.

16. Land “tenure” is a vague concept that the Bank should flesh out with legally accurate
content in relation to indigenous peoples. As distinct peoples within countries, indigenous
peoples are entitled to a full collective right of ownership to the lands and resources under their
possession, not a diminished or subordinate form of ownership. This is neither an individual
right to lands nor a mere collective use or usufruct right. This is why UN law asserted
indigenous peoples’ permanent sovereignty over their natural resources as a means to reflect
their legal and governmental authority to control and manage their lands and resources.® Both
the UN Declaration and regional human rights courts’ case-law have affirmed the collective
nature of this right.

17.  The principle of FPIC, as mentioned above, additionally demands careful and exacting
scrutiny. The Center strongly believes that incorporation of FPIC will not on its own resolve the
broader challenges of development facing indigenous peoples. The Bank’s approach to FPIC
should be rooted in, and in addition to, strong protections for indigenous peoples’ substantive
rights (collective ownership rights to land and resources, self-government rights, and the right to
development connected to benefit sharing) and procedural rights (due process of law), from
which FPIC derives.

18. Finally, the Center highlights gaps and provides recommendations on key safeguard
policies, including the policies on Indigenous Peoples, Involuntary Resettlement, and
Environmental Assessment. It is time for the Bank to bring these safeguard policies in line with
current international human rights standards, especially those arising from the UN Declaration.
We particularly urge the Bank not to limit its discussions on indigenous peoples to FPIC, but to
take this opportunity to develop an “integrated framework” that respects indigenous peoples’
substantive rights of self-determination and collective ownership of land and resources, as well
as their right to due process of law in consultation proceedings.

Section 1
INTEGRATED FRAMEWORK

The Bank should maintain a distinct safeguard policy for Indigenous Peoples

19. Since the early 80’s, the Bank has maintained a stand-alone policy on indigenous
peoples. Among other reasons, the Bank adopted a specific social safeguard policy on
indigenous peoples, in order to both strengthen the rule of law in many regions of the world and
prevent lawsuits that indigenous peoples could bring to domestic courts when lands under their
possession and/or ownership were adversely affected by a Bank-funded project. Thirty years
later, these reasons are still present, and international law has evolved considerably towards a
stronger protection of indigenous peoples’ rights. Because major global climate and forest-
related initiatives governed by the Bank’s safeguards increasingly target indigenous peoples’
lands and resources, it is even more imperative for the Bank to strengthen the policy and
maintain its ability to address the unique rights of indigenous peoples.
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20. The Bank has positioned itself as a leading global institution by maintaining a stand-
alone Indigenous Peoples Policy. The policy has been subject to various reviews, and Bank Staff
have gained awareness of the need to pay particular attention to indigenous issues in all lending
activities. Other Multilateral Development Banks (MDBs) have followed the Bank’s leadership
in this regard by adopting similar policies. This policy approach, among other developments,
has allowed the Bank to play a critical role in climate finance. Indeed, donor countries are
relying on the Bank’s existing safeguard policies to guide borrowing countries in undertaking
major climate change-related programs under the Forest Carbon Partnership Facility (FCPF),
including Reducing Emissions from Deforestation and Forest Degradation (REDD+). For all
these reasons, the new Indigenous Peoples Policy should be clearer and stronger.

21.  Asindicated in our 2011 letter to former World Bank President Robert Zoellick, diluting
the Indigenous Peoples Policy into a safeguard policy covering all vulnerable groups would
amount to a regression of almost 30 years of policy development.® Such a change would not
only be inconsistent with recent international law developments on the rights of indigenous
peoples—i.e. the 2007 adoption of the UN Declaration, but also undermine current partnerships
with donor and developing countries on climate finance. A merged vulnerable groups policy
would not be able to address the unique rights of indigenous peoples and would affect the FCPF
relationship with delivery partners, such as the UN-REDD Programme and the Inter-American
Development Bank (IDB), because the Bank’s safeguard standards would ultimately fall below
its partners’ standards as well as those under the 2010 Cancun Agreements.™

The Bank should embrace a “do-good” approach to end poverty,
strengthening safeguard planning instruments to ensure development benefits

22.  The Center congratulates the World Bank President on his renewed commitment to end
poverty. However, we believe that to be successful, serious efforts should target indigenous
peoples, who have been pushed to the bottom of every socioeconomic indicator, including
suffering from the highest rates of poverty. In addition to prioritizing indigenous peoples-driven
development projects, the development of Indigenous Peoples Plans and Indigenous Peoples
Planning Frameworks are key opportunities for the Bank to take into account indigenous
peoples’ own development priorities. The Bank should incorporate “do-good” elements within
the new safeguard framework and strengthen requirements to include development benefits
within planning instruments.

23.  One of the most essential steps for both preventing harm and doing good by indigenous
peoples is to ensure that Bank-financed activities respect and secure indigenous peoples’
collective ownership rights to their land and resources as a key strategy to ensure indigenous
peoples’ economic development, good governance, and development sustainability. For
example, changes made in Nicaragua’s law and policy to recognize indigenous peoples’ self-
government'? and collective ownership rights,** have not only ended armed conflicts around land
issues, but also allowed indigenous communities to manage and control their lands,** benefit
from the sustainable use of their resources,™ and access economic resources for development
purposes. These changes were possible because of a regional human rights court’s ruling in the
case of the Awas Tingni Community v. Nicaragua,'® a case handled by the Center.
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24, Indigenous peoples located in countries without a similar approach to indigenous issues
are sadly facing a very different situation. For example, this is the case of indigenous peoples
located in Guatemala. Guatemalan law addresses indigenous communities as peasant
communities,'” not as distinct peoples within the country, which denies their self-government
and collective ownership rights. Indigenous peoples are then forced to live under extreme
poverty situations without any chance to benefit from the use of their lands and resources, which
are increasingly given to private companies for “development” projects—i.e. extractive industry,
energy and infrastructure projects.”® As a result, indigenous peoples become “peasants without
lands.” The Chixoy Hydroelectric Power Project in Guatemala, a project funded by the Bank
and the Inter-American Development Bank (IDB), illustrates this situation, as it resulted in the
relocatioqgof thousands of people, primarily Maya Achi Indians, among other major development
disasters.

25.  The planning instruments established within the Bank’s social safeguard policies—i.e.
Indigenous Peoples Plan, Indigenous Peoples Planning Framework, and Involuntary
Resettlement Plan—are essential for the functioning of the safeguards. They are additionally
increasingly required under partnerships on climate finance, such as the Bank’s Forest Carbon
Partnership Facility and the Carbon Fund. The FCPF’s Carbon Fund Design Forums are paying
a great deal of attention to these plans. Additionally, the FCPF is reaching consensus on related
issues with donor and developing countries based on the existence of these plans. The Bank
should strengthen these plans and make them play a more prominent role within the new
“integrated framework.” The plans arising from the Indigenous Peoples Policy, in particular,
provide the Bank a critical opportunity to both address indigenous peoples as owners of their
lands, territories, environment, and resources and allow them to be partners, not passive
recipients or victims, in development processes.

Section 11
“EMERGING AREAS”

A | HUMAN RIGHTS

The Bank should create a working group to continue discussing how to
implement a rights-based development framework

26.  While an important discussion was begun during the consultations and external focus
groups, more opportunity for dialogue is needed. In particular, an in-depth and ongoing
exchange between Bank Staff and experts is needed to jointly identify gaps and opportunities
within the new safeguard integrated framework to introduce those specific human rights that are
needed to ensure development outcomes and sustainability. This effort will shed light on how to
bring the various safeguard policies in line with international human rights standards. This will
be instrumental in gaining clarity not only on the role and responsibility of the Bank and
borrowers, but also on the use of human rights in the “do-no harm” and “do-good” approaches.

217, Expertise and experience should be the guiding criteria in determining membership of the
working group in question. We believe it should be comprised of both project and safeguard
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staff at the Bank, external experts, and interested Board members. The Bank will be
instrumental in contributing with the practical experience it has gained in addressing the rights of
indigenous peoples within its safeguard framework and through its capacity building efforts via
the Nordic Trust Fund. Representatives of indigenous peoples’ governments can provide both
expertise and practical experience in discussing issues related to management of indigenous
lands and resources. Lessons learned from the External Advisory Panel created by the
International Finance Corporation (IFC) for the purpose of reviewing the Guide to Human Rights
Impact Assessment and Management should also play a role.

28.  Time and focus are critical. This working group should be created immediately and run
parallel to the safeguard consultation process. One task could be to develop a draft human rights
impact assessment (HRIA) methodology geared specifically toward Bank-funded projects and
programs. Of course, this and other tasks should be strictly related to the goal of reducing
related risks in development projects and ensuring project governance.

The Bank should adopt a policy statement that it will not finance activities
that cause or contribute to human rights violations or contravene borrowers’
international obligations

29.  The Bank is falling below the standards of other banks by not making clear its position on
this regard. Indeed, several MDBs have already adopted such a prohibition, including the
European Bank for Reconstruction and Development (EBRD),? the European Investment Bank
(EIB),* and the IDB.?

30.  Surprisingly, the Bank’s safeguard policies currently do not effectively prohibit financing
for activities that cause or contribute to human rights violations. The Environmental Assessment
Policy, the Forest Policy and the Physical Cultural Resources Policy, all contain provisions
stating that the Bank will not finance project activities that would contravene borrowers’
obligations under “relevant international environmental treaties and agreements.”®® However,
there is no statement regarding Bank financing for activities that would contravene borrower
obligations under human rights treaties.

31.  The distinction between country obligations under human rights treaties and those under
environmental treaties is an arbitrary one. Many environmental agreements include human
rights-related commitments, such as the right to information or right to effective remedy, while
many human rights treaties include environmental protection requirements.* For example, the
Inter-American Court of Human Rights’ ruling in the Awas Tingni case made it clear that
destroying the indigenous environment by promoting logging activities on indigenous lands
violates the community’s human rights—i.e. collective ownership to lands and resources.”

32. Moreover, as the Inspection Panel has pointed out, the Bank had previously under OMS
2.20 not made such a distinction, instead opting to prohibit financing of projects that violate a
country’s international obligations, environmental or otherwise, “applicable to the project and
area.””® Regrettably, in the consolidation of policies under the Investment Lending Review last
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fall, this important provision was eliminated, leaving only the limited provisions in the
safeguards relating to obligations under environmental agreements.

33.  The Bank’s Independent Evaluation Group (IEG) has recommended more balanced
thematic coverage by the safeguards, and in particular, that the Bank “ensure adequate coverage
of social effects.”?’ The IEG and borrowing countries have also requested more support to
bolster client systems. Recognizing the human rights implications of Bank-financed activities
and supporting borrowers in meeting their related international obligations would support both of
these goals.

The Bank should require the use of Human Rights Impact Assessment
(HRIA) to identify rights-holders located in the project area and human rights
risks related to project activities

34.  There is growing acknowledgment of the utility of HRIA in achieving development
goals.?® Unfortunately, the Bank neither requires borrowers to address the rights implications of
proposed-projects nor to assess the adequacy of the legal framework applicable in the area where
the projects will take place. These measures are critical in preventing both negative human
rights impacts and subsequent lawsuits against executing agencies and other project actors.

35.  HRIAs support the capacity of both the Bank and borrower to fulfill their obligations to
rights-holders by providing guidance on the human rights implications of development
activities.”® Because they are rooted in a legal framework, HRIAs are able to flesh out the
meaning of key development principles, such as equality, transparency, inclusion or
participation.®

36.  HRIAs should inform project design, implementation and evaluation. For this purpose,
safeguard plans should be revised to incorporate relevant HRIA outcomes and to include
adequate measures to address risks and prevent violations. Finally, project outcomes should be
monitored and evaluated based on human rights indicators and collection of disaggregated data
for different rights-holders—i.e. indigenous peoples, women, and persons with disabilities.
Participatory monitoring and third-party verification should also be utilized to provide more
objective measurements.

B | FREE, PRIOR AND INFORMED CONSENT

The Bank should require that borrowers obtain the FPIC of indigenous
peoples, with third-party verification, for any projects (1) on or involving
indigenous peoples’ lands, territories or natural or cultural resources, or (2)
which may substantially affect their lands, territories or natural or cultural
resources or (3) may affect their human rights

37. FPIC is an important principle that has gained significant traction in international law and
policy arenas in recent years. International and regional human rights instruments and bodies
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widely recognize the duty of States to obtain the FPIC of potentially affected indigenous
peoples.®* FPIC is also increasingly being adopted by MDBs,** and national governments.*

38. Free prior and informed consent must be understood as a part of indigenous peoples’
collective rights to ownership of their property and self-determination, wherein indigenous
peoples have the right to protect and to determine the use and disposition of their lands,
territories and resources. Indigenous peoples’ right of free prior informed consent refers to two
things: 1) the right of indigenous peoples to forbid, control or authorize activities that are on their
lands and territories or that involve their resources, and 2) the right of indigenous peoples to
forbid, control or authorize activities not on their lands, but which may substantially affect their
lands, territories and resources or may affect their human rights.®*

39. The right of indigenous peoples to self-governance, including the right to make all
decisions with respect to their lands, territories and resources, is a collective right exercised
through their governments and representatives in accordance with their own laws and customs.
Indigenous peoples’ right of free prior informed consent includes both the right to make all
decisions related to development and other activities affecting their lands or resources and their
right to make decisions about activities taking place outside of their lands that may significantly
affect them, especially when those activities may affect their human rights. Full respect for
indigenous peoples’ human rights requires that such activities not proceed without the free prior
informed consent of the people or peoples concerned.

40.  The obligation to obtain the FPIC of indigenous peoples is a continuous obligation that
lasts throughout the life of a project. FPIC should be pursued at the grassroots level and arise
from those indigenous communities potentially affected by a development project, not from
regional or national indigenous organizations.

41.  The Indigenous Peoples Policy unfortunately utilizes a standard of “free, prior, and
informed consultation” resulting in “broad community support” as the minimum condition for
projects that affect indigenous peoples.®® The requirement of “broad community support” in lieu
of FPIC undermines indigenous peoples’ representative institutions and decision-making
processes by imposing an external process and measurement of support or opposition. It also
prevents indigenous peoples from exercising control over their own development and the use of
their lands and resources.

42.  The Indigenous Peoples Policy does not require independent verification of even the
weaker standard of “broad community support.” Lack of evidence of the existence of broad
community support has been identified as a significant problem.*® The Indigenous Peoples
Policy does not provide indigenous peoples the opportunity to withdraw their consent in relation
to a project activity affecting them, in particular when project conditions change.*” It also lacks a
clear mechanism to allow indigenous peoples to dispute situations in which they feel that they
have withheld consent, yet the borrower has determined otherwise.*®

43.  While several multilateral banks have adopted FPIC requirements, related protocols have
at times been contradictory or undermined effective implementation. The IFC’s FPIC
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requirement in Performance Standard 7, for instance, does not make clear that it is indigenous
peoples' representative institutions which may decide to give, withhold, or withdraw consent.*
The Asian Development Bank (ADB) similarly uses a confusing definition of consent
inconsistent with FP1C.*°

C | LAND “TENURE” AND NATURAL RESOURCES

The Bank should ensure that all policies promote and protect the special
relationship that indigenous peoples have with their lands and resources,
including through protection of relevant rights

44.  Asindicated earlier, the Bank must flesh out vague terms such as land “tenure” in a
manner that is accurate and respectful of the status and rights that indigenous peoples enjoy
under international law. Indigenous peoples’ development, and in fact physical and cultural
survival, is intricately linked to their lands and resources. Indigenous peoples have a “distinctive
and profound spiritual and material relationship with their lands and resources™*" and this
relationship forms the “fundamental basis of their cultures, their spiritual life, their integrity, and
their economic survival.”*

45.  The realization of indigenous peoples’ rights to own their lands and resources is therefore
“critical to the future well-being, the alleviation of poverty, the physical and cultural survival,
and the social and economic development of indigenous peoples.”*? Indigenous peoples own
their land and resources collectively, and though they often lack official title, their aboriginal
title, or ownership by reason of long-standing possession, is recognized in international law.**
Because they are distinct peoples, indigenous peoples have what is referred to as permanent
sovereignty over their natural resources, or “legal, governmental control and management
authority.”*

46. In many countries in which the Bank operates, however, indigenous peoples' collective
ownership rights to their lands and resources are not recognized or fully protected.”® Examples
include where the State purports to hold the right to extinguish aboriginal title at will;*’ fails to
acknowledge collective ownership of lands, territories, environment, and natural resources;*
claims to hold land in trust while retaining rights of disposal or development;* fails to
acknowledge the presence of indigenous peoples or their land-use regimes;*® recognizes only
limited use rights to traditionally held territories;** or denies that indigenous peoples are capable
of enjoying subsurface rights to their lands.>

47.  When development activities are initiated in areas where indigenous peoples’ land and
resource rights are not respected, projects may result in expropriation, evictions, or restrictions
on indigenous peoples’ access to critical resources.>® Such impacts may result not only from
large infrastructure projects, but also from projects involving the creation of parks or other
conservation efforts.**

48. Even development projects specifically geared toward addressing access to land and
insecurity of property rights over lands can have adverse effects for indigenous peoples if their
collective ownership rights are not protected. Land reform efforts that rely on individual titles,
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for instance, require “productive use” for recognition of land claims, or fail to recognize
indigenous peoples’ customary rights, can lead to rights violations and a failure of development
goals, as several World Bank-financed land administration cases have shown.>® Moreover,
agrarian reforms throughout the Americas have proven to be unsuccessful in preventing both
conflicts around lands and harm to indigenous peoples, instead often involving the partialling of
collectively held Indian lands, which are then open to transactions based on individual land titles.
As a result, indigenous peoples become landless peasants.

49. A 2011 implementation review of the Indigenous Peoples Policy emphasized the loss of
development opportunities when projects do not address indigenous peoples' collective
ownership rights to land and resources. *° The study noted that compliance with the Indigenous
Peoples Policy’s requirements on recognition of land and resource rights scored the lowest of all
indicators measured.>

50.  Asstated earlier, recognition and protection of indigenous peoples’ collective ownership
rights to land and resources can in itself be a powerful development strategy—providing food
security, opportunities for economic growth, access to credit and capital, and the social stability
necessary for economic development as peoples.® Protection of indigenous peoples’ communal
lands is critical for environmental protection and for sustainable development.”® As the IEG
Forest Strategy Review noted, “poverty reduction based on Bank-supported forest initiatives will
have to address the formal recognition of traditional rights, culture, and other values that are
important to poor indigenous peoples and forest-dependent communities.”®

Section 111
EXISTING SAFEGUARD POLICIES

A | INDIGENOUS PEOPLES PoLICY

The Bank should incorporate the standards reflected in the UN Declaration
on the Rights of Indigenous Peoples into the Indigenous Peoples Policy

51. In the years since the development of the Indigenous Peoples Policy, significant advances
have taken shape in the field of indigenous rights. The 2007 adoption of the UN Declaration
clarified the global consensus on indigenous rights, and “the minimum standards for the survival,
dignity and well-being of the indigenous peoples of the world.”®* Today, no country in the world
opposes the Declaration. Though the Declaration is not binding in itself, many of its provisions
are based upon rules arising from binding treaties and international customary law. The
Declaration’s provisions are now utilized in various fora — from multilateral climate and
environmental agreements,® to regional human rights bodies,* to private industry codes®* and
domestic law.®

The Bank should require use of human rights impact assessment for projects
affecting indigenous peoples
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52. For Bank projects that trigger the Indigenous Peoples Policy, borrowers are required to
undertake a social assessment.®® The assessment, however, does not utilize HRIA. Little
guidance is provided in terms of how the social assessment should be conducted, while a 2011
implementation review found indigenous peoples social assessments to be generally
inadequate.®” Similarly, the review found nearly half of Indigenous Peoples Plans and Planning
Frameworks to be unsatisfactory, with many failing to consider long-term or adverse impacts.®®

53. It is beneficial that the Indigenous Peoples Policy requires a review of the “legal and
institutional framework applicable to Indigenous Peoples.”®® However, in an implementation
review, only 66% of social assessments were found to provide an adequate description of the
relevant legal framework.”® The review also expressed “significant concern” over the failure to
incorporate legal issues into project design.” Inspection Panel cases have demonstrated that
such lackluster assessments can be responsible for rights violations and project failures. In the
Honduras Land Administration Project, for instance, analysis of a property law and its
inconsistency with the International Labor Organization (ILO) Convention 169 was not
incorporated into a land titling project design.”

54.  Asdiscussed above, the use of HRIA methodologies could improve the quality of social
assessments, assisting both Bank staff and borrowers in identifying relevant legal gaps and
human rights risks, and helping to ensure that these risks are examined and addressed within
project design. Countries throughout the Americas that are part of the regional human rights
system are obliged to adopt domestic measures to prevent violations of the rights protected by
national constitutions and the American Convention on Human Rights, a treaty ratified by almost
all countries in the region.

The Bank should ensure that borrowers work with and through indigenous
peoples’ self-governing institutions

55.  The Indigenous Peoples Policy does not provide clear guidance that borrowers must
identify, and work with and through, the democratic institutions and decision-making structures
of indigenous peoples whose rights are implicated by the proposed project.”® Only those
grassroot indigenous communities potentially affected by the project are the decision makers, not
regional or national indigenous organizations.

56. Indigenous peoples’ rights of self-determination and self-government, and to maintain
and develop their own political and economic institutions, are inherent rights, independent of the
existence or absence of recognition by a State.” Under international law, participation and
consultation of indigenous peoples is to be through their own representative institutions.”

57.  According to the Inspection Panel, failure to adequately account for local indigenous
institutions in project consultations has been a significant problem.” In the Honduras Land
Administration Project, consultations were conducted with a regional entity created under the
auspices of the project,’”” rather than with the Garifuna people’s existing representative
organizations,’® which “divided the community and marginalized the existing representatives”
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and risked making “the process of land demarcation and titling vulnerable to manipulation”
potentially resulting in the loss of the Garifuna people’s claims to their collective lands.”

The Bank should ensure that Indigenous Peoples Plans and Planning
Frameworks are developed in a way that enables indigenous peoples to
determine their own development priorities as collective owners of their lands
and resources

58.  Often indigenous peoples are treated as passive recipients of development, or worse, they
are positioned as obstacles to, or casualties of, development. While the Indigenous Peoples
Policy requires that Indigenous Peoples Plans®® and Planning Frameworks® be developed in
consultation with indigenous peoples, it does not provide an active role for indigenous peoples
themselves to articulate development plans based on their own development priorities. This
shortcoming becomes even more critical in light of the fact that consultation processes are often
not conducted effectively.®* Additionally, while the Indigenous Peoples Policy has several
provisions consistent with supporting indigenous peoples’ active role as development partners,
these provisions are unfortunately sidelined as optional initiatives available at the borrower’s
request, rather than as objectives or priorities of the policy.®®

59.  The Indigenous Peoples Policy does contemplate a role for indigenous peoples’ co-
administration of projects within the context of parks and protected areas. It provides for indigenous
peoples’ participation in design, implementation, monitoring and evaluation of parks and protected
areas management plans and benefit-sharing.2* The policy states that priority should be given for
collaborative arrangements and small-scale, community-level management approaches that enable
indigenous peoples to continue to use resources in an ecologically sustainable manner.®> These
provisions should be strengthened to require management or co-management by indigenous peoples
for any project taking place on indigenous peoples’ lands or involving indigenous peoples’ resources.
As the IEG’s Forest Sector Review noted, facilitating resource management by local communities is
an important poverty reduction strategy.®

60. Indigenous peoples have the right to “determine and develop priorities and strategies for
exercising their right to development,”®” and “for the development or use of their lands or
territories, or other resources.”® Under the UN Declaration, indigenous peoples have the right
“to be actively involved in developing and determining health, housing and other economic and
social programmes affecting them, and as far as possible, to administer such programmes
through their own institutions."®

61.  The International Fund for Agricultural Development (IFAD), as a matter of policy, has a
focus on community driven development with a strategy of supporting indigenous peoples’
management of resources, stating that indigenous peoples and affected communities are to have
an active role in project preparation and implementation, including effective control over
resources.”
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The Bank should require due process of law protections within all
consultation proceedings where indigenous peoples’ interests and/or rights are
subject to determination

62.  The Bank’s model for borrower consultations with indigenous peoples is built upon
several elements: (1) a gender and intergenerationally inclusive framework;® (2) use of methods
appropriate to the social and cultural values of the affected indigenous peoples;®* and (3) sharing
of project information with affected indigenous peoples.”® While there is value in including
these elements in the policy consultation model, the policy is missing critical due process of law
guarantees to prevent related lawsuits based on human rights law. It should be noted that all
State proceedings, including consultation proceedings, must provide for due process rights where
decisions may affect human rights.**

63.  The due process guarantees missing in the Indigenous Peoples Policy include that
consultations be carried out within a reasonable time® and by a competent, independent, and
impartial authority.® Currently under the Policy, the borrower country, without any intervention
or verification by a third party, carries out consultations.”” Needless to say, borrowers cannot be
considered independent and impartial authorities, due to their significant and obvious interest in
the project in question.”

64.  Other missing due process elements include the following: (1) provision of information in
a form understood by them, including provision of a translator or interpreter, if the language
spoken in the project area is native, not the State official language;*® (2) adequate time and
means for the consultation, in order to comprehend project information and realize its rights
implications;'® and (3) provision of legal counsel, if not already engaged by the indigenous
peoples.’® All of these elements are upheld by the UN Declaration.

65. Unfortunately, information regarding project activities is often not disclosed in a manner
accessible to indigenous peoples. Inaccessible information has been cited in several Inspection
Panel cases.'® The Panel has stressed the “critical need to ensure that the necessary, meaningful
consultations with, and information disclosure to the affected people take place, in a manner that
is both timely (before final decisions are made) and understandable (using local languages, and
turning complex project information into layman’s language).”*®

66. In connection to the above, there are significant problems in the project information that
is prepared by borrowers. Only 59% of social assessments in Indigenous Peoples Plans and 51%
of Indigenous Peoples Planning Frameworks were found to be satisfactory,*** with many failing
to consider long-term or adverse impacts.'®® Additionally, while the Indigenous Peoples Policy
provides for disclosure of relevant project information,'® disclosure of indigenous peoples’
statutory and customary rights, scope and nature of proposed development, and potential effects
of development is only explicitly required in cases of commercial development of indigenous
peoples’ natural or cultural resources.'®” Moreover, a study of projects affecting indigenous
peoples found only one-fourth showed evidence of culturally or linguistically appropriate
disclosure.'®
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The Bank should adopt as a governing policy requirement respect for
indigenous peoples’ full collective ownership rights to their lands and natural
resources, including both traditional lands and those they have otherwise
acquired

67.  The Indigenous Peoples Policy does not effectively ensure that projects fully respect
indigenous peoples’ collective ownership rights to their lands, territories and resources.
Borrowers are instructed merely to, within the social assessment and preparation of an
Indigenous Peoples Plan or Planning Framework, “pay particular attention to” the customary
rights of indigenous peoples.*® This provision provides no clarity whatsoever to the borrowers
nor to indigenous peoples. As a result, the Bank’s clients often undertake project-related
activities that are detrimental to indigenous peoples’ lands and resources, often resulting in legal
actions before domestic courts for judicial protection and redress because of rights violations.
Naturally, this situation ensures neither project governance nor sustainability. In our opinion, the
Bank should clarify this vague provision by clearly instructing borrowers to fully respect the
collective ownership rights to lands and resources of those indigenous communities located
within the project area, consistent with international law.

68. Under international law, indigenous peoples have rights to full collective ownership over
lands, territories and resources under their possession, including both traditional lands and those
they have otherwise acquired.**® This includes legal, governmental control and management
authority, or what is known as indigenous peoples' permanent sovereignty over their natural
resources.*! States have an obligation to recognize these rights'*? enshrined in core international
treaties™ the UN Declaration''* and other instruments.*

69. Unlike the Bank, other MDBs have linked their policies to international human rights
standards regarding indigenous peoples’ lands, territories and resources. The IDB requires
projects involving land rights to comply with applicable law, including international law, and
includes gap-filling measures where domestic regulations do not comply.**® The European
Investment Bank requires that where customary rights to lands and resources of indigenous
peoples are affected by a project, an Indigenous Peoples Development Plan be prepared which
reflects the principles of the UN Declaration.™*’

The Bank should require legal recognition and regularization of indigenous
peoples’ full collective ownership rights to their lands, territories and natural
resources prior to initiation of any development activities

70.  The Indigenous Peoples Policy does not require such legal recognition and regularization
as a precursor to development activities that would affect indigenous peoples’ lands or resources.
Borrowers are required to secure legal recognition only where the project itself is primarily a
titling project or involves the acquisition of indigenous peoples’ lands."*® This means that Bank-
financed projects that will significantly impact indigenous peoples’ land rights can proceed in the
absence of legal recognition or protection for those rights.
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71. Additionally, even in the two narrow situations in which legal recognition is required,
borrowers are not required to recognize indigenous peoples’ full collective ownership rights.
Instead, the policy provides the option that borrowers recognize only use rights, or apportion
communal lands to individuals through granting of individual title.*® This is unacceptable and
violates collective ownership rights to land and resources, which are at the heart of indigenous
peoples and nations.

72.  The requirement applies only to those lands that indigenous peoples traditionally owned,
or customarily used or occupied.”®® The Indigenous Peoples Policy remains silent about the
situation of those lands that indigenous peoples have acquired by means other than traditional or
customary occupation or use. In many situations indigenous peoples have been illegally
dispossessed of their traditional lands and now live and depend on lands that they have acquired
by other means;*?* these lands must also be protected in accordance with indigenous peoples’ full

ownership rights.*??

73.  States have an obligation to take measures to protect indigenous peoples’ rights to their
lands, territories and resources prior to implementing any development activities that might
threaten those rights. In a foundational case dealing with the granting of forest concessions on
indigenous peoples’ untitled lands, the Inter-American Court held that the government of
Nicaragua had an obligation to carry out the delimitation, demarcation, and titling of an
indigenous community’s lands and that until that was done “the State must abstain from any acts
that might affect the existence, value, use or enjoyment of the property...” either directly or
through the acts of third parties.'?®

The Bank should ensure that benefit-sharing with indigenous peoples is
consistent with ownership rights and their right to development, providing
more clarity and security on benefit-sharing agreements

74.  While indigenous peoples’ participation in project benefits is encouraged in several
provisions of the Indigenous Peoples Policy,*?* the policy only explicitly provides for equitable
benefit-sharing in three situations: (1) commercial development of natural resources;*? (2)
commercial development of indigenous peoples’ knowledge or cultural resources;*?® and (3)
physical relocation or restriction of access to resources due to parks or protected areas created in
indigenous lands.**” The policy falls short of requiring that whenever indigenous peoples' lands,
territories, natural or cultural resources are affected; benefits are to be shared equitably with
them consistent with their ownership rights and right to development. Moreover, neither policy
requires that benefit-sharing agreements undergo third-party verification. Not surprisingly,
failure to comply with benefit-sharing provisions has been raised as a widespread concern in
Bank reviews.'®

75. Under international law, the development or commercialization of natural or cultural
resources located on indigenous lands requires benefit-sharing as part of indigenous peoples’
rights to lands, territories and resources. For example, ILO Convention 169 and the
Convention on Biological Diversity**® have clear provisions in this regard, as do regional
bodies,**" requirements that are also reflected in many domestic laws.**
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76. Benefit-sharing agreements are essential if indigenous peoples are to benefit from
development activities. They are also critical for current arrangements with partners under the
FCPF and other climate finance arrangements. The Bank should strengthen and help bring
clarity to benefit-sharing agreements. The establishment of third party verification of the
agreements reached with potentially affected communities, among other measures, will certainly
strengthen them. The Center believes that these agreements are one of the vehicles that could
help the Bank to more successfully alleviate poverty for indigenous peoples.

The Bank should ensure that measures are taken to screen for the possible
presence of indigenous peoples living in voluntary isolation, and proscribe
Bank support for projects that may impact them

77.  The Bank’s Indigenous Peoples Policy does not address the unique development risks for
indigenous peoples living in voluntary isolation, nor their rights, including the right to remain in
isolation as they desire.™** In many parts of the world, indigenous peoples live in voluntary
isolation,"** meaning that they have chosen to avoid or withdraw from contact with dominant
society as a survival strategy in the face of past aggressions and invasions of their lands and
territories.*® Indigenous peoples in voluntary isolation or initial contact'*® are extremely
vulnerable to harms stemming from development projects taking place in their lands and
territories or surrounding areas.™®’ Both direct and indirect contact of peoples in voluntary
isolation often bring devastating consequences, including loss of land and resources, spread of
epidemics,™*® forced assimilation or loss of traditional ways of life,"*® and even the disappearance
of entire peoples.

78. International standards related to indigenous peoples in voluntary isolation and initial
contact have been developed by various human rights bodies.**® Several States, including Brazil,
Venezuela, Peru, Bolivia and Ecuador, have also adopted related legal measures.*** The Inter-
American Development Bank requires that projects with potential impacts on peoples in
voluntary isolation include appropriate measures to recognize, respect and protect their lands,
territories, environment, health and culture, and to avoid contact with them.'*?

B | INVOLUNTARY RESETTLEMENT

The Bank should expressly prohibit the physical relocation of indigenous

peoples, or any restrictions on indigenous peoples’ livelihood activities or

access to their lands, territories, or resources without their free, prior and
informed consent

79.  While the Indigenous Peoples Policy and the Involuntary Resettlement Policy both seek
to avoid involuntary relocation of indigenous peoples, they do not expressly prohibit it. Under
the Indigenous Peoples Policy, physical relocation of indigenous peoples is permitted where “not
feasible to avoid” and where “broad community support” has been ascertained.** This standard
allows for the relocation of indigenous peoples without their free, prior and informed consent.
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80. The Bank standard for restricting access of indigenous peoples to their lands, territories
and resources is even lower. The application of the Involuntary Resettlement Policy and related
provisions in the Indigenous Peoples Policy are limited to restriction of access to lands and
resources only regarding development of parks and protected areas, not other development
activities.’* Unlike the Bank, both the IFC and the Asian Development Bank’s policies on
involuntary resettlement apply to involuntary restrictions on land use generally.'*®

81.  While the Indigenous Peoples Policy states that restrictions on access to resources should
be avoided, it allows that “in exceptional circumstances, where it is not feasible to avoid
restricting access,” restrictions may go forward with the “free, prior, and informed consultation”
of indigenous peoples on a process framework.'*® In this case, there is no mention of securing
even broad community support, let alone FPIC.

82. Physical removal of indigenous peoples or restricting access to their lands and resources
is widely acknowledged to cause destruction of indigenous peoples’ social structures and
livelihoods, and to result in impoverishment. This is why international law recognizes that
indigenous peoples have a right not to be divested of their lands, territories or resources,**’
forcibly removed from their lands or territories**® or divested of their means of subsistence.**
Any relocation of indigenous peoples requires their free, prior, and informed consent, and only
may prlcg)oceed after an agreement on compensation, including, where possible, the option of
return.

The Bank should ensure that when lands and natural resources have been
taken from indigenous peoples, redress measures take the form of lands,
territories and resources equal or better in quality, size and legal status

83. Neither the Indigenous Peoples Policy nor the Involuntary Resettlement Policy clearly
requires land-based resettlement strategies. While the Indigenous Peoples Policy states that
resettlement plans involving indigenous peoples are to include a land-based resettlement
strategy,™" the Involuntary Resettlement Policy states merely that “preference is given” to “land-
based resettlement strategies” for indigenous peoples.’** The Involuntary Resettlement Policy
additionally allows that non-land-based resettlement options are permissible where sufficient
land is not available or where the “provision of land would adversely affect the sustainability of a
park or protected area.”**

84. Neither policy requires that indigenous peoples be ensured equal or greater ownership
rights over their replacement land, consistent with international law. According to both policies,
strategies are to be compatible with indigenous peoples’ and local communities’ cultural
preferences and prepared in consultation with them.™* The Involuntary Resettlement Policy
provides that replacement land should have at least an equivalent “combination of productive
potential, locational advantage, and other factors.”™> The Involuntary Resettlement Policy states
that “alternative assets are to be provided with adequate tenure arrangements”**® but does not
require a minimum standard regarding the legal status of replacement land.

85. If indigenous peoples do not have secure ownership rights over replacement land, they
are at risk of being evicted or encroached upon. Under international law, where indigenous
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peoples’ lands are taken, damaged or used without their free, prior and informed consent, or
where indigenous peoples are deprived of their means of subsistence, they have a right to
redress.”> This redress “shall take the form of lands, territories and resources equal in quality,
size and legal status or of monetary compensation or other appropriate redress,” unless otherwise
freely agreed upon by the peoples concerned.*® Both the UN Declaration and regional courts
affirm that indigenous peoples’ ownership rights apply both to traditional lands as well as those
acquired through other means, including resettlement arrangements.**

C | ENVIRONMENTAL ASSESSMENT

The Bank should reformulate this policy to be an integrated assessment
policy, wherein both human rights and environmental risks and impacts are
addressed comprehensively

86.  The Environmental Assessment Policy is not designed as an integrated or balanced
assessment; rather it is an environmental assessment (EA) in the strict sense of the word.
Despite the intention of the EA policy to “consider natural and social [project] aspects in an
integrated way,”*® the policy does not sufficiently capture human risks and impacts. Social
assessment is insufficiently operationalized within the policy and generally subsumed within the
language of ‘environment.” The coverage of human impacts is narrowly constructed - limited to
human health and safety, involuntary resettlement, indigenous peoples, and physical cultural

resources. %!

87.  The EA Policy additionally does not identify relevant human rights standards or related
risks. Although it requires borrowers to include an assessment of the relevant legal framework
within project documents,*®? it is not clear that this assessment should include relevant
international human rights law or identify related gaps in the protections provided by domestic
laws. ®® It is also not clear that the assessment should identify the steps necessary to address
human rights risks and prevent violations. Moreover, regardless what impacts are assessed, only
those which trigger the Indigenous Peoples Policy, the Involuntary Resettlement Policy, or the
Physical Cultural Resources Policy require mitigation measures. This means that myriad human
rights impacts are never addressed. For additional inputs, see comments above on the use of
HRIAs.

88.  As has been evidenced in Inspection Panel cases, the human rights framework can be
important for catching serious project risks.®* Moreover, because the EA Policy is the
mechanism for risk categorization of Bank projects, it is critical that this assessment include
human rights-related impacts. As the IEG has noted, the Bank “would benefit from the
development and introduction of transparent criteria for assessing social and environmental
risks...to ensure more consistent risk-based categorization of the projects it supports.”*®> The
human rights framework can serve to both anchor risk assessment to more transparent and
universal standards and to ensure comprehensive coverage.
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CONCLUSION

89. The safeguard policy review presents an historic opportunity for the Bank to upgrade and
strengthen the safeguard framework so that it effectively protects the human rights of indigenous
peoples. The Bank must recognize indigenous peoples’ right to collective ownership and use of
their lands, territories and resources and right of self-determination. Doing so would help the
Bank to regain its position as a global leader and to fulfill its mission of poverty reduction and
sustainable development. The creation of a new safeguards framework presents the opportunity
for the Bank to move beyond a “do-no harm” approach to one that ensures positive development
in real partnership with borrower countries, indigenous peoples, and local communities located
in the project area.
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